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I N T H E U T A H C O U R T O F A P P E A L S 
DUMAC, INC., 
Petitioner, 
vs. Case No. 970440-CA 
BOARD OF REVIEW OF THE 
INDUSTRIAL COMMISSION Priority No. 7 
OF UTAH, DEPARTMENT OF 
EMPLOYMENT SECURITY, 
Respondent. 
BRIEF OF RESPONDENT 
JURISDICTION OF THE COURT OF APPEALS 
This Court has jurisdiction of this Petition for Review pursuant 
to Article 8, §3 of the Utah Constitution; Utah Code Annotated, 
§35A-4-508(10)(a), §78-2a-3(2)(a) and §63-46b-16; and Rule 14 of the 
Rules of Appellate Procedure. 
l 
ISSUES PRESENTED FOR REVIEW 
1. Whether the respondent's interpretation of the language in the 
statute: "discontinued operations" in its official promulgated Department 
Rules is reasonable, not arbitrary and a proper and legal exercise of 
respondent's rule-making powers. 
2. Whether the respondent Department's application of the law and 
Department [Department of Workforce Services formerly Department of 
Employment Security of Industrial Commission of Utah] regulations to the 
facts in this case was proper and correct and entitled to considerable 
degree of deference by the Court. 
3. Whether DuMac, LLC is a successor to DuMac, Inc. so as to be 
eligible to inherit the employment history from DuMac, Inc. and thereby 
avoid being treated as a new employer for unemployment insurance 
contributions rate purposes. 
The standard of review in this case is that applied to an 
administrative agency's application of law to a given set of facts referred 
to as "mixed question of law and facts." The latest pronouncement by the 
2 
Utah Supreme Court on this standard of review is set forth in Drake v. Ind. 
Comm'n., 939 P.2d 177 (Utah 1997). In Drake, the Court held that as 
respects mixed questions an appellate court will give deference to an 
agency's application of the law to the facts with varying degrees of 
strictness, falling anywhere between a review for "correctness" and a 
broad "abuse of discretion" standard. Inasmuch as the respondent 
agency has been granted rule-making power by the legislature to 
formulate the rule at issue in the instant case, it is submitted that a 
considerable degree of deference should be accorded to the respondent 
agency by the reviewing Court of Appeals in the instant case. 
STATUTES AND REGULATORY PROVISIONS AT ISSUE 
The following statutes and rules are determinative in this matter and 
are set forth verbatim in Appendix A: 
§35A-4-202(1), Utah Code Annotated 1953, as 
amended (1994). 
§35A-4-301, Utah Code Annotated 1953, as 
amended (1994). 
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§35A-4-303, Utah Code Annotated 1953, as 
amended (1994). 
R994-2O2-101, Utah Administrative Code 1997. 
[R562-202-101] 
R994-303-106(g), Utah Administrative Code 1997. 
[R562-303-106(1)(g)] 
STATEMENT OF THE CASE 
A. Nature of the Case, Course of Proceedings, and Disposition 
Below. 
Respondent is satisfied with the petitioner's statement of the nature 
of the case in its Brief and will not comment further in regard thereto. 
B. Statement of the Facts. 
DuMac, Inc. has been involved in commercial printing and direct 
mail advertising for some 30 years. R. 13 Beginning in January 1997, the 
principals of DuMac, Inc. organized DuMac, LLC. DuMac, Inc. is a 
member owner of DuMac, LLC. It owns 30 percent of DuMac, LLC. R. 16 
The other members of DuMac, LLC are business entities owned by the 
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president of DuMac, Inc. and other members of his family. R. 11 The 
LLC was created to take over the day-to-day operations that were 
previously done by DuMac, Inc. 
All of the employees of DuMac, Inc. with the exception of the 
president of DuMac, Inc., John A. Durham, were transferred over to 
DuMac, LLC. R. 11 All of the assets of DuMac, Inc. were leased to 
DuMac, LLC. All of the printing and direct mail advertising functions that 
were performed by DuMac, Inc. were taken over and continued to be 
performed by DuMac, LLC after the transfer. R. 11 
DuMac, Inc. continued in business without a break after the transfer 
of assets and employees to DuMac, LLC. It continued in the capacity of 
a management company and a consultant company to DuMac, LLC with 
John A. Durham as the sole employee of DuMac, Inc. R. 12 DuMac, Inc. 
also continued without a break in the capacity of lessor of all of the assets 
to the LLC and as one of the owner members of the LLC. R. 11,16 
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SUMMARY OF THE ARGUMENT 
The right to utilize the employment history of a predecessor 
employer or of the same employer who moves into this state from another 
state with sufficient employment history in the other state to be a qualified 
employer is strictly governed by statute- The right to acquire or inherit 
such employment history is not an absolute right. 
If a legal entity such as an individual or a partnership or a 
corporation, etc., owns several different businesses, all separate 
businesses under said legal entity must be assigned the same tax account 
number. In the instant case where the transferor of the assets of a 
corporation continued in business without a break, the transferor must 
maintain the assigned account number and employment history. The 
transferee herein, DuMac, LLC, must be assigned a new account number 
and be treated as a new employer for r#te purposes. 
In determining whether a transferee is a successor, the Department 
must draw the line somewhere and then must be consistent in drawing the 
line. This is so because sometimes it is advantageous rate-wise that 
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there be a determination of successorship and sometimes it is 
advantageous rate-wise that the determination be that successorship has 
not occurred. In drawing the line, the Department must take into 
consideration what is easy and efficient to administer so as to minimize 
the use of the agency's financial resources as much as possible. 
The issue in the instant case is whether the transferor corporation 
had "discontinued operations" in order to satisfy the statutory requirement 
for the transferee, LLC, to acquire the employment history of the 
transferor. The Department Rule requires that at the date of transfer the 
transferor have no continuing business activity. In the instant case, the 
transferor corporation continued to operate without any break. 
Continuation of business was required because it was the lessor of all of 
the assets to the LLC transferee and it was an owner member of the LLC 
and performed in a consulting capacity to the transferee. The LLC was 
thus not a successor. The Department Rule is not unreasonable or 




THE RIGHT TO ACQUIRE OR INHERIT THE 
EMPLOYMENT HISTORY FROM A 
PREDECESSOR EMPLOYER IS STRICTLY 
GOVERNED BY THE STATUTE. 
The right to acquire or inherit the employment history1 from a 
predecessor employer for the purpose of obtaining a more favorable 
contribution rate is not an absolute right. The right to utilize the 
employment history of a predecessor employer or of the same employer 
who moves into this state from another state with sufficient employment 
history in the other state to be a qualified employer, as defined in the Utah 
Employment Security Act, is strictly governed by statute. The legislature 
has defined those instances when an employer may or must utilize prior 
employment history in the calculation of said employer's unemployment 
insurance contributions rate. 
'The total benefit costs charged back to an employer divided by the total taxable wages of 
the employer during the qualifying period. UCA §35A-4-303(l) 
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A "new employer" may not use any prior employment history for the 
calculation of its rate. The rate of a new employer is based upon the 
experience of employers of the same major industry. The formula for 
calculation of a "new employer's" rate is set forth in UCA §35A-4-303(5). 
The definition of a new employer is set forth in §35A-4-301(7). 
A "reopening employer" may not use any employment history of a 
predecessor employer or of its own prior business operations. A 
reopening employer's rate is the average over-all contributions rates for 
all employers in the state. UCA §35A-4-303(6) 
An employer who begins to operate in this state after having 
operated in another state may not utilize its own employment history 
acquired in another state if that employer was regularly engaged as a 
contractor, etc., as set forth in the statute. UCA §35A-4-303(8) 
The legislature has precisely set forth the criteria and factors to 
determine whether the transferor or the transferee will acquire the 
employment history in a situation where an employer acquires the 
business or all or substantially all of the assets of another employer. 
These factors and criteria are carefully examined elsewhere in this Brief. 
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The main thrust of Point I js to clarify that acquisition of prior employment 
history is strictly a matter of legislative determination. Acquisition of prior 
employment history will result in satisfaction or dissatisfaction of the 
parties involved depending upon whether the result is a favorable or 
unfavorable unemployment insurance rate. 
A new employer is one who has been an employer, as defined in 
the Utah Employment Security Act, and whose account has been 
chargeable with benefits for less than one fiscal year immediately 
preceding the computation date. A fiscal year is the year beginning with 
July 1 of one year and ending on June 30 of the next year. The 
computation date means July 1 of any year after July 1,1984. UCA §35A-
4-301 Once a new employer has acquired employment history for a full 
fiscal year as of the computation date after the end of that fiscal year, it is 
no longer a new employer but has become a qualified employer and its 
contributions rate will be based upon its own employment history during 
said fiscal year. UCA §35A-4-303(1) 
A reopening employer will be subject to the same criteria as a new 
employer to become a qualified employer and once it becomes a qualified 
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employer its contributions rate will be based upon its own employment 
history. The same is true with respect to a contractor employer who 
moves into this state from another state whose employment history in 
the other state will not be accepted in this state as the basis for a 
determination of said contractor employer's rate until said employer 
acquires sufficient experience in this state to be considered a qualified 
employer. UCA §35A-4-303(8) 
POINT II 
THE DETERMINATION WITH RESPECT TO 
SUCCESSORSHIP IN THE INSTANT CASE IS 
THE NECESSARY RESULT OF FEDERAL AND 
STATE LAW REGARDING TOTAL AND 
PARTIAL SUCCESSION AND ASSIGNMENT OF 
FEDERAL EMPLOYER IDENTIFICATION 
NUMBERS AND STATE EMPLOYER ACCOUNT 
NUMBERS. 
The Internal Revenue Service will only assign one federal 
identification number to a particular business entity (proprietorship, 
corporation, partnership, LLC, etc.) regardless of how many different 
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businesses the entity may own.2 So long as all the separate similar or 
entirely different types of businesses are owned by one legal entity, each 
business must be reported under one federal identification number. 
The general rule for the Department is the same as for the Internal 
Revenue Service. If a legal entity owns several different businesses of 
the same type or of different types such as a plumbing business or an 
auto-repair shop, all of the separate businesses under a single legal entity 
are assigned the same state tax account number.3 The different 
businesses will be reported as separate work sites under the same 
employer account number for that legal entity. If separate business 
entities are established, each separate business entity will be assigned a 
different account number. 
In the past when Utah law included a provision for partial 
successorship, a legal entity could transfer one of its businesses to a 
different business entity and the transferee entity could acquire its own 
2Am.Jur. Federal Taxation 199715805, 1750, 1755; Fed. Income Tax Reg. §301.6109-1 
3UCA §35A-202(l)(c), Utah Administrative Code R994-202-101 (1997) [R562-202-101] 
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separate account number and inherit part of the employment history of the 
transferror as a partial successor. However, under present law wherein 
partial successorship is not recognized, if the legal entity transferror 
continues in any line of business at all it must maintain the assigned 
account number and the employment history. There can be no 
successorship in those instances. The transferee entity must be assigned 
a new account number and be treated as a new employer for rate 
purposes. The employment history must stay with the transferror because 
current law does not recognize partial succession and the transferror 
entity is still utilizing the employment history for rate purposes as it 
continues in business. 
In the instant case the corporation has continued in business. There 
was no break. The corporation continued to function in the capacity of 
owner and lessor of all of the assets used in the business and as advisor 
and consultant to the newly formed LLC and as one of the owner 
members of the LLC. 
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POINT III 
THE ADMINISTRATIVE RULE OF THE UTAH 
•DEPARTMENT OF WORKFORCE SERVICES, 
UTAH ADMINISTRATIVE CODE R994-303-
106(g) (1997) [formerly 562-303-106(1 )(g)] 
WHICH DEFINES "DISCONTINUED 
OPERATIONS" AS "NO CONTINUING 
BUSINESS ACTIVITY" IS NOT TOO 
NARROWLY DRAWN AND IS CONSISTENT 
WITH THE REASONABLE AND INTENDED 
MEANING OF §35A-4-303 OF THE UTAH 
EMPLOYMENT SECURITY ACT. 
A. THE DEPARTMENT MUST BE EFFICIENT 
AND CONSISTENT IN DRAWING THE LINE 
BETWEEN SUCCESSORSHIP AND NON-
SUCCESSORSHIP. 
It is the duty of an administrative agency to be economically 
efficient in order to minimize the cost to taxpayers. 
In determining whether a transferee is a successor, the Department 
must draw the line somewhere and then must be consistent in maintaining 
the integrity of that line. This is so because sometimes it is advantageous 
rate-wise that there be a determination of successorship and sometimes 
it is advantageous rate-wise that the determination be that successorship 
has not occurred. If it is determined that the transferee of a business is 
not a successor, then the transferee is assigned a new employer rate. 
It frequently happens that a new employer rate calculated as per the 
statutory formula is less than the rate of a successor employer 
calculated according to the statutory formula. In those instances where 
the new employer rate is less, the transferee of the business often times 
argues just as vigorously as the petitioner in this case that it is not a 
successor pursuant to the statute and the applicable Department rules. 
Therefore, the Department must draw the line regarding 
successorship where it is reasonable and administratively advantageous 
in the sense that it is as easy and efficient to administer, i.e. minimizes the 
use of the agency's financial resources as much as possible. Once 
having drawn the line the Department must be consistent in treating all 
entities similarly situated the same in light of the foregoing observation 
that the transferror and/or the transferee will prefer successorship or 
prefer a new employer determination on a case-by-case basis depending 
upon which will result in the lower contributions rate. 
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B. THE PLACE CHOSEN BY THE 
DEPARTMENTTO DRAWTHE LINE IS REASONABLE. 
The applicable section of the Utah Employment Security Act is 
§35A-4-303(9) which provides as follows: 
(9) (a) If an employer, other than a reopening 
employer, acquires the business or all or 
substantially all the assets of another employer 
and the other employer had discontinued 
operations upon the acquisition: 
(i) for purposes of determining and establishing 
the acquiring party's qualifications for an 
experience rating classification, the payrolls of 
both employers during the qualifying period shall 
be jointly considered in determining the period of 
liability with respect to: 
(A) the filing of contribution reports; 
(B) the payment of contributions; and 
(C) after January 1, 1985, the benefit costs of 
both employers; and 
(ii) the transferring employer shall be divested of 
the transferring employer's payroll experience. 
(b) Any employing unit or prospective employing 
unit that acquires the payroll experience of an 
employer shall, for all purposes of this chapter, be 
an employer as of the date of acquisition. 
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(c) Notwithstanding Section 35A-4-310, when a 
transferring employer, as provided in Subsection 
(9) (a), is divested of the employer's payroll 
experience by transferring all of the employer's 
business to another and by ceasing operations as 
of the date of the transfer, the transferring 
employer shall cease to be an employer, as 
defined by this chapter, as of the date of transfer. 
This statute sets forth two elements which must both be satisfied in 
order for there to be a determination of successorship. The first element 
is that the transferee must acquire the business or all or substantially all 
the assets of the transferror employer. The second element is that the 
transferror employer "had discontinued operations upon the acquisition." 
In the instant case, the determination by the Board of Review in affirming 
the Administrative Law Judge was that the first element had been 
satisfied, i.e. the transferee LLC had acquired all or substantially all of the 
assets of the transferror corporation. The element at issue is the 
second element regarding whether the transferror corporation had 
discontinued operations. 
The Department has established official Department Rules through 
the statutory rule-making process which define the phrase "discontinued 
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operations." Utah Administrative Code R994-303-106(g) (1997) [562-303-
106(g)] provides as follows: 
(g) "Discontinued operations" means that 
immediately at the point of acquisition, the 
preceding employer has no continuing business 
activity, for example, no concurrently operating 
business at another location. Liquidation of 
accounts receivable or "wind-down payroll" is not 
considered to be a continued business activity. In 
determining whether an employer is a successor, 
the phrases "substantially all" and "discontinued 
operations" are applied conjunctively. If less than 
90 percent of all the assets are acquired, then 
there is no successorship and the "discontinued 
operations" test need not be applied. 
The language "immediately at the point of acquisition" ties in with the 
above-quoted language of the statute in subparagraphs (b) and (c) of 
§303(9) which speak of the "date of acquisition" and "date of transfer." 
Thus, "point of acquisition" in the Rule is the date of acquisition. The 
modifying language "immediately at" emphasizes that the date is not to be 
considered loosely, but rather, specifically. The Department inquiry is to 
focus specifically on the date of the signing of the contract or the closing 
which transfers the business or assets to the transferee. The inquiry is 
whether the transferror employer has or does not have continuing 
business activity as an employer at the specific designated time of the 
transfer of the business. 
The following examples will clarify the determination process. A is 
the proprietor of a plumbing business. A contracts with B to sell the 
plumbing business to B. The contract of sale is signed by A and B on 
November 1, 1997 and B takes possession of all of the assets and keeps 
on the payroll all of the former employees of A and continues on doing the 
same plumbing business without any break. At the critical point in time 
when the contract is signed and the business is transferred from A to B, 
A discontinues all business activity. Five days later on November 5,1997, 
A goes into business as a proprietor in the bakery business. He does not 
buy a going business from someone else but starts out completely anew 
in the bakery business. In this example, A had no continuing business 
activity between November 1st, the date that he sold the plumbing 
business, and November 5th, the date that he commenced operations in 
the bakery business. Therefore, A has satisfied the "discontinued 
operations" element of the statute mentioned above and B will inherit A's 
old rate as a successor. 
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If we alter the facts of the prior example so that A commenced his 
bakery business on the 31st day of October 1997, one day prior to 
ceasing operations in transferring his plumbing business to B, then under 
the definition of "discontinued operations" A will have a continuing 
business activity on the specific date of the transfer of the plumbing 
business to B and the "discontinued operations" element will not be 
satisfied. B will not be a successor and will be assigned a new employer 
rate. 
Whether the predecessor transferror employer has a continuing 
business activity of any type at the time.of transfer of the business to the 
acquiring employer will determine successorship. The Department's 
choice of where to draw the line in all cases, including the instant case, is 
not unreasonable or arbitrary and therefore should be upheld in this 
proceeding for review by the Court. 
The Utah case of True-Flo Mechanical Sys. v. Bd. of Review, 743 
P.2d 1161 (Utah 1987), considered the "discontinued operations" element 
which is the issue in the instant case. The Court stated: 
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True-Flo next contends that Vaughn Johnson & 
Sons did not discontinue operations following the 
sale and points to evidence that Mr. Vaughn 
Johnson continued to do business out of his 
home. Vaughn Johnson & Sons advised the 
Department to close its employer's account 
following the sale of its assets to the Hoffmans. It 
filed a wage report for the last quarter of 1985 
showing no payroll. This evidence is sufficient to 
support the Board's finding that Vaughn Johnson 
& Sons had discontinued operations upon the sale 
of its assets. The fact that Mr. Hoffman testified 
that Mr. Johnson was doing business out of his 
home following the sale does not preclude the 
Board's finding. The Board adopted the findings 
of the Administrative Law Judge that following the 
sale, Mr. Johnson became affiliated with his son's 
business, B. J. Mechanical. 
in the True-Flo case, the transferror advised the Department to 
close the transferror's account and it filed a wage report for the quarter in 
which the transfer occurred showing no payroll. Thus, at the "point of 
acquisition" (the date of acquisition) the transferror in the True-Flo case 
did not have continuing business activity. Whether the transferror, 
Mr. Johnson, later became affiliated with his son's business does not 
affect the successorship determination. The facts in the instant case are 
not comparable to the True-Flo case. DuMac, Inc. continued to operate 
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without any break as the lessor of all of the assets to the LLC, 
management consultant to the LLC and owner member of the LLC. 
The Iowa cases referred to by Petitioner in its Brief, Burlington Truck 
Lines v. Iowa Employment Security Commission, 32 N.W.2d 792 (Iowa 
1948) and Contract Services v. Iowa Department of Job Services, 372 
N.W.2d 212 (Iowa 1985), are not in point. Both of those cases involve 
only the first element in the instant case, i.e. acquisition by the transferee 
of the business or all or substantially all of the assets of the transferror 
employer. Neither of the Iowa cases involves anything comparable to the 
"discontinued operations" element which is involved in the instant case 
and which is such a critical element of the Utah statute regarding 
successorship for contributions rate purposes under the Utah Employment 
Security Act. 
CONCLUSION 
The Department Rule requires that at the date of transfer the 
transferor have no continuing business activity. In the instant case, the 
transferor corporation continued to operate without any break. The LLC 
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thus could not qualify .as a successor and must be assigned a new 
employer contributions rate. Said Department Rule is not arbitrary or 
unreasonable. The decision of the respondent Board of Review is entitled 
to deference and should be upheld. 
Respectfully submitted this day of December, 1997. 
WINSTON M. FAUX 
Attorney for Respondent 
Board of Review of the Industrial 
Commission of Utah, Department 
of Employment Security 
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APPENDIX A ( P a g e 1) 
35A-4-202 UTAH WORKFORCE SERVICES CODE 
203" for "employers" in Subsection (16); and Cross-References. — Department of 
made stylistic changes. Health, Title 26, Chapter 1. 
NOTES TO DECISIONS 
Authority of commission. contrary to the express provisions of a statute is 
While commission has authority to interpret not given weight. Utah Hotel Co. v. Industrial 
law, its interpretation is not binding. An admin- Comm'n, 107 Utah 24,151 P.2d 467,153 A.L.R. 
istrative interpretation out of harmony and 1176 (1944). 
COLLATERAL REFERENCES 
C.J.S. — 81 C.J.S. Social Security and Public within coverage of social security or unemploy-
Welfare § 158. ment compensation acts, 39 A.L.R.3d 872. 
AXJL — Insurance agents or salesmen as 
35A-4-202. Employing units. 
(1) (a) "Employing unit" means: 
(i) any individual or type of organization that has or subsequent to 
January 1, 1935, had one or more individuals performing services for 





(E) joint stock company; 
(F) insurance company; 
(G) limited liability company; 
(H) limited liability partnership; 
(I) joint venture; 
(J) corporation, whether domestic or foreign; 
(K) the receiver, trustee in bankruptcy, trustee or successor of 
any entity listed in Subsections (l)(a)(i)(A) through (J); or 
(L) the legal representative of a deceased person; or 
(ii) any properly and legally licensed employee leasing company as 
defined by Section 58-59-102. 
(b) The department may adopt rules specific to employee leasing 
companies pursuant to Title 63, Chapter 46a, Utah Administrative 
Rulemaking Act. 
(c) All individuals performing services within this state for any employ-
ing unit that maintains two or more separate establishments within this 
state are considered to be performing services for a single employing unit 
for all the purposes of this chapter. 
(d) Each individual employed to perform or to assist in performing the 
work of any person in the service of an employing unit is considered to be 
engaged by the employing unit for all the purposes of this chapter whether 
the individual was hired or paid directly by the employing unit or by the 
person, provided the employing unit had actual or constructive knowledge 
of the work. 
(2) "Hospital" means an institution that is licensed, certified, or approved by 
the Department of Health as a hospital. 
(3) "Institution of higher education," for the purposes of this section, means 
an educational institution that: 
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(a) (i) admits, as regular students only, individuals having a certificate 
of graduation from a high school or the recognized equivalent of a 
certificate; 
(ii) is legally authorized in this state to provide a program of 
education beyond high school; 
(iii) provides: 
(A) an educational program for which it awards a bachelor's or 
higher degree; 
(B) a program that is acceptable for full credit toward a 
bachelor's or higher degree; 
(C) a program of postgraduate or postdoctoral studies; or 
(D) a program of training to prepare students for gainful 
employment in a recognized occupation; and 
(iv) is a public or other nonprofit institution. 
(b) All colleges and universities in this state are institutions of higher 
education for purposes of this section. 
History: C. 1953, 35-4-22.1, enacted by L. ignated the subsections; and made stylistic 
1991, ch. 174, § 16; 1994, ch. 166, § 4; re- changes. 
numbered by L. 1994, ch. 169, § 10; C. 1953, The 1996 amendment, effective July 1, 1997, 
35-4-202; renumbered by L. 1996, ch. 240, renumbered this section, which formerly ap-
§ 214; 1997, ch. 375, § 244. peared as § 35-4-202, and substituted "depart-
Amendment Notes. — The 1994 amend- ment* for "commission" in Subsection (1Kb). 
ment by ch. 166, effective July 1, 1994, subdi-
 T h e 1 9 9 7 amendment, effective July 1,1997, 
vided Subsection (1), adding Subsection (l)(b)
 a d d e d Subsections (D(aKiKG) through 
and adding "or any properly and legally li- (iXaXiXI) and made stylistic changes. 
z t t e s ^ * r & « i £ 2 z <*-**—- -corporations' ™e 
(lXa); redesignated former Subsections (2) to " , , .. m..,
 c o o (5) as Subsections (l)(c) to (3); and deleted mgher education Title 53B. 
former Subsection (6), relating to temporary Insurance, Title 31A. 
services employers. Limited liability companies, Title 48, Chap-
The 1994 amendment by ch. 169, effective ter 2b. 
October 2, 1994, renumbered this section, Partnerships, Title 48. 
which formerly appeared as § 35-4-22.1; redes- Probate code, Title 75. 
NOTES TO DECISIONS 
Single unit. as far as records, reports, and identity are 
Partnership operating three bowling alleys concerned. Canada Dry Bottling Co. v. Board of 
and a bottling works is a single employing unit. Review, 118 Utah 619, 223 P.2d 586, 22 
notwithstanding that each of the establish- AX.R.2d 664 (1950). 
ments is a separate and independent venture 
35A-4-203. Definition of employer. 
As used in this chapter "employer" means: 
(1) an employing unit that paid wages during a calendar quarter in 
either the current or preceding calendar year for employment amounting 
to $140 or more and an employing unit subject to the Federal Unemploy-
ment Tax Act, or that, as a condition for approval of this chapter for full tax 
credit against the tax imposed by the Federal Unemployment Tax Act, is 
required, under the act, to be an employer; 
(2) an employing unit that, having become an employer under Subsec-
tion (1), has not, under Sections 35A-4-303 and 35A-4-310, ceased to be an 
employer subject to this chapter; or 
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History: C. 1953, 35-4-22.7, enacted by L. 
1991, ch. 174, § 22; 1994, ch. 166, § 5; re-
numbered by L. 1994, ch. 169, § 16; 1996, 
ch. 129, § 1; C. 1953,35-4-208; renumbered 
by L. 1996, ch. 240, § 220; 1997, ch. 148, § 2. 
Amendment Notes. — The 1994 amend-
ment by ch. 166, effective July 1, 1994, deleted 
"or used in a separate unit of a trade or busi-
ness of a predecessor" after "as a predecessor" 
near the beginning of Subsection (l)(d)(ii) and 
rewrote Subsection (2). 
The 1994 amendment by ch. 169, effective 
October 2, 1994, renumbered this section, 
which formerly appeared as § 35-4-22.7; redes-
ignated the subsections; added "As used in this 
chapter" at the beginning; and made related 
reference and other stylistic changes. 
The 1996 amendment by ch. 129, effective 
July 1, 1996, changed subsection designations 
throughout the section; in Subsection (2), sub-
stituted the introductory language for the 
former which read "'Wages' do not include;" 
deleted "for the purpose of Section 35-4-303, 
that part of the remuneration that is: (i)" at the 
beginning of Subsection (2)(a); deleted the por-
tion of former Subsection (2)(iv)(A) which read: 
"during calendar year 1985 and during any 
single calendar year prior to January 1, 1988, 
that amount paid to an individual by an em-
ployer with respect to employment subject to 
this chapter, that is" immediately before Sub-
section (2)(d); substituted "during calendar 
year 1985 and during any single calendar year 
after 1985 and prior to" for "and on or after" in 
Subsection (2)(d); in Subsection (2)(e), inserted 
"in excess of" and "on or after January 1,1988"; 
added Subsection (6Xb); and made related and 
other stylistic changes throughout the section. 
The 1996 amendment by ch. 240, effective 
July 1, 1997, renumbered this section, which 
formerly appeared as § 35-4-208, and substi-
tuted "department" for "commission" in Subsec-
tion (1) and "35A-4-303" for "35-4-303" in Sub-
section (2). 
The 1997 amendment, effective July 1,1997, 
with retrospective operation to January 1, 
1997, rewrote Subsection (4); added Subsection 
(6)(d); and made stylistic changes. 
Federal Law. — The Internal Revenue Code 
is Title 26 of the United States Code. That title 
includes the Federal Unemployment Tax Act, 
cited in Subsection (3), at 26 U.S.C. § 3301 et 
seq. 
Coordination clause. — Laws 1996, ch. 
240, which amends this section effective July 1, 
1997, provides in § 379 that the amendments 
by that act shall be merged with amendments 
by any other acts if they can be merged without 
conflict, except that reference to the Industrial 
Commission shall be replaced with "depart-
ment." 
NOTES TO DECISIONS 
ANALYSIS 
Dealers on commission. 
Part-time farming after layoff. 
Dealers on commission. 
Dealers who obtain orders for storm windows 
for the plaintiffs and obtain a commission for 
such orders are performing services for "wages" 
as that term is defined in the act. Leach v. 
Board of Review, 123 Utah 423, 260 P.2d 744 
(1953). 
Part-time farming after layoff. 
One who was engaged in part-time farming, 
who was laid off from his regular job, was 
considered "unemployed" and eligible for ben-
efits when his farm income was less than the 
weekly benefit amount under the act. Johnson 





As used in this part: 
(1) "Benefit cost rate* means benefit costs of all individuals paid in a 
calendar year, as defined in Subsection (2), including the state's share of 
extended benefit costs, divided by the total wages paid by all employers 
subject to contributions in the same calendar year, calculated to four 
decimal places, disregarding the remaining fraction, if any. 
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(2) "Benefit costs" means the net money payments made to individuals 
who were employed by employers subject to contributions, excluding 
extended benefit costs, as provided in this chapter with respect to 
unemployment. 
(3) "Computation date" means July 1 of any year, beginning July 1, 
1984. 
(4) "Contribution year" means any calendar year beginning on January 
1 and ending on December 31. 
(5) "Cut-off date" means February 15 with respect to contribution rates 
effective for calendar years occurring after December 31, 1982. 
(6) "Fiscal year" means the year beginning with July 1 of one year and 
ending June 30 of the next year. For example, fiscal year 1992 begins July 
1, 1991, and ends June 30, 1992. 
(7) "New employer" means any employer other than a reopening em-
ployer, who has been an employer as defined in this chapter and whose 
account has been chargeable with benefits for less than one fiscal year 
immediately preceding the computation date. 
(8) "Payroll" means total wages. 
(9) "Qualified employer" means any employer who was an employer as 
defined in this chapter during each quarter of the prior fiscal year 
immediately preceding the computation date. 
(10) "Qualifying period" means the four fiscal years immediately pre-
ceding the contribution year on or after January 1, 1985. If four fiscal 
years of data are not available, the qualifying period is the lesser number 
of fiscal years for which data are available, but not less than one fiscal 
year. 
(11) "Reserve" means that amount of money in the fund which has been 
appropriated or is subject to appropriation by the Legislature, exclusive of 
moneys transferred to the fund under the Federal Employment Security 
Administrative Financing Act of 1954, 42 U.S.C. 1101 et seq. 
(12) "Total wages" means all remuneration paid by an employer to 
employees for insured work. 
History: C. 1953, 35-4-7.1, enacted by L. 4-7 through 35-4-7.45" in the introductory lan-
1991, ch. 174, § 5; renumbered by L. 1994, guage; deleted "as used in this section" before 
ch. 169, § 17; C. 1953,35-4-301; renumbered "means" in Subsection (8); and specified the 
by L. 1996, ch. 240, § 221. U.S. Code location for the federal law cited in 
Amendment Notes. — The 1994 amend- Subsection (11). 
ment, effective October 2, 1994, renumbered The 1996 amendment, effective July 1,1997, 
this section, which formerly appeared as § 35- renumbered this section, which formerly ap-
4-7.1; substituted "this part" for "Sections 35- peared as § 35-4-301. 
35A-4-302. Contributions. 
(1) (a) Contributions accrue and become payable by each employer for each 
calendar year in which the employer is subject to this chapter with respect 
to wages for employment. The contributions become due and shall be paid 
by each employer to the division for the fund in accordance with rules the 
department may prescribe. 
(b) Contributions may not be deducted, in whole or in part, from the 
wages of individuals in the employer's employ. 
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(c) In the payment of any contributions, a fractional part of a cent shall 
be disregarded unless it amounts to Vi cent or more, in which case it shall 
be increased to one cent. 
(2) All contributions paid by an employer under this chapter are deductible 
in arriving at the taxable income of the employer under Title 59, Chapters 7 
and 10, to the same extent as taxes are deductible during any taxable year by 
the employer. 
History: L. 1941, ch. 40, § 7; C. 1943, Amendment Notes. — The 1994 amend-
42-2a-7; L. 1947, ch. 56, § 1; 1949, ch. 53, § 1; ment, effective October 2, 1994, renumbered 
1951, ch. 50, § 1; 1955, ch. 60, § 1; 1957, ch. this section, which formerly appeared as § 35-
64, § 1; 1959, ch. 57, § 1; 1963, ch. 52, § 1; 4-7, and made stylistic changes. 
1976, ch. 19, § 4; 1977 (1st S.S.), ch. 3, § 4; The 1996 amendment, effective July 1,1997, 
1982, ch. 78, § 5; 1983 (1st S.S.), ch. 20, § 4; renumbered this section, which formerly ap-
1985, ch. 232, § 3; 1987, ch. 81, § 4;1988,ch. mmi as § 35-4-302, and substituted "divi-
114, § 1; 1989, ch. 120, § 4; 1990, ch. 322, § 1;
 s i o n „ ^ "department* for "commission" in 
1991 ch. 174 § 4; C. 1953 35^7; renum- Subsection (l)(a). 
bered by L. 1994, ch. 169, § 18; C. 1953, 
35-4-302; renumbered by L. 1996, ch. 240, 
§ 222. 
NOTES TO DECISIONS 
ANALYSIS aider an employer's untimely protest of a deter-
_ . . , . mination of benefits by the Department of Em-
Protest by employer. ployment Security did not contravene a claimed 
public policy to relieve a party of default for 
Protest by employer. "mistake'' or "excusable neglect." Mini Spas, 
The Department of Employment Security did Inc. v. Industrial Comm'n, 733 P.2d 130 (Utah 
not abuse its discretion in refusing to consider 1987). 
an employer's protest to the benefits awarded ^ . , . ~ , ^ , ,~. ± ^ «* 
where the protest was not filed within ten days. C i t e d «J Chrysler Dodge> Countay> v• Depart-
Mini Spas, Inc. v. Industrial Comm'n, 733 P.2d m e n t o f E m P " 7 5 1 R 2 d 2 7 * ( P t a h p* ' A P p ; 
130 (Utah 1987). 1988); Allen v. Department of Emp. Sec, 781 
An aclmiiustrative law judge's refusal to con- R 2 d 8 8 8 < U t a h C t - APP* 1 9 8 9 ) ' 
COLLATERAL REFERENCES 
C.J.S. — 81 C.J.S. Social Security and Public 
Welfare §§ 192, 194 to 208. 
35A-4-303. Determination of contribution rates. 
(1) (a) On or before January 1 of each year beginning January 1, 1985, an 
employer's basic contribution rate will be the same as the employer's 
benefit ratio, determined by dividing the total benefit costs charged back 
to an employer during the immediately preceding four fiscal years by the 
total taxable wages of the employer for the same time period, calculated to 
four decimal places, disregarding the remaining fraction, if any. 
(b) In calculating the basic contribution rate under Subsection (l)(a): 
(i) if four fiscal years of data are not available, the data of three 
fiscal years shall be divided by the total taxable wages for the same 
time period; 
(ii) if three fiscal years of data are not available, the data of two 
fiscal years shall be divided by the total taxable wages for the same 
time period; or 
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(iii) if two fiscal years of data are not available, the data of one 
fiscal year shall be divided by the total taxable wages for the same 
time period. 
(2) (a) On or before January 1 of each year beginning with January 1,1985, 
all social costs as defined in Subsection 35A-4-307(l) applicable to the 
immediately preceding four fiscal years shall be divided by the total 
taxable wages of all employers subject to contributions for the same time 
period, calculated to four decimal places, disregarding the remaining 
fraction, if any. 
(b) In calculating the social contribution rate under Subsection (2)(a): 
(i) if four fiscal years of data are not available, the data of three 
fiscal years shall be divided by the total taxable wages for the same 
time period; or 
(ii) if three fiscal years of data are not available, the data of two 
fiscal years shall be divided by the total taxable wages for the same 
time period. 
(c) The quotient under Subsections (2)(a) and (b) is the social contribu-
tion rate and shall be added to each employer's basic contribution rate 
after the basic contribution rate has been adjusted by the reserve factor, if 
there is a reserve factor for that year. 
(3) (a) On or before January 1 of each year beginning with January 1,1985, 
the reserve factor shall be computed under Subsection (3)(b). For purposes 
of computing the reserve factor: 
(i) the five-year average benefit cost rate is calculated by: 
(A) determining the five highest benefit cost rates experienced 
in the 25 years ending December 31 one year prior to the 
computation date; 
(B) adding together the rates determined under Subsection 
OXaXiXA); and 
(C) dividing the amount under Subsection (3)(a)(i)(B) by five, 
calculated to four decimal places, disregarding the remaining 
fraction, if any; 
(ii) the minimum adequate reserve fund balance is calculated by: 
(A) multiplying the five-year average benefit cost rate by 1.5; 
and 
(B) multiplying the amount under Subsection (3)(aXiiXA) by 
total wages of the fiscal year ending prior to the computation 
date, rounded to the nearest dollar; 
(iii) the maximum adequate reserve fund balance is calculated by: 
(A) multiplying the five-year average benefit cost rate by 2.0; 
and 
(B) multiplying the amount under Subsection (3)(a)(iii)(A) by 
the total wages used under Subsection (3)(a)(iiXB), rounded to the 
nearest dollar; and 
(iv) the computation date is the January 1 on which the reserve 
factor is calculated, 
(b) (i) The reserve factor is one if the actual reserve fund balance as of 
June 30 preceding the computation date is: 
(A) equal to or greater than the minimum adequate reserve 
fund balance; and 
(B) equal to or less than the maximum adequate reserve fund 
balance. 
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(ii) If the actual reserve fund balance as of June 30 preceding the 
computation date is less than the minimum adequate reserve fund 
balance, the reserve factor shall be the greater of: 
(A) 2.0000 minus an amount equal to the actual reserve fund 
balance divided by the minimum adequate reserve fund balance, 
calculated to four decimal places, disregarding the remaining 
fraction, if any; or 
(B) the reserve factor calculated in the prior year, 
(iii) The reserve factor is 2.0000 if: 
(A) the actual reserve fund balance as of June 30 preceding the 
computation date is: 
(I) insolvent; or 
(II) negative; or 
(B) there is an outstanding loan from the Federal Unemploy-
ment Account. 
(iv) If the actual reserve fund balance as of June 30 preceding the 
computation date is more than the maximum adequate reserve fund 
balance, the reserve factor shall be calculated by: 
(A) dividing the actual reserve fund balance by the maximum 
adequate reserve fund balance, calculated to four decimal places, 
disregarding the remaining fraction, if any; and 
(B) subtracting the amount under Subsection (3)(b)(iv)(A) from 
2.0000. 
(4) (a) Until January 1,1995, an employer's overall contribution rate is the 
employer's basic contribution rate multiplied by the reserve factor, if there 
is a reserve factor, calculated to four decimal places, disregarding any 
farther fraction, plus the social contribution rate, and rounded up to the 
next higher multiple of .10%, but not more than a maximum overall 
contribution rate of 8.0% and not less than 1% for new employers. 
(b) On or after January 1,1995, an employer's overall contribution rate 
is the employer's basic contribution rate multiplied by the reserve factor, 
calculated to four decimal places, disregarding any further fraction, plus 
the social contribution rate, and rounded to three decimal places, disre-
garding any further fraction, if the fourth decimal place is .0004 or less, or 
rounding up to the next higher number, if the fourth decimal place is .0005 
or more, but not more than a maximum overall contribution rate of 8.0% 
and not less than 1% for new employers. 
(c) The overall contribution rate does not include the addition of any 
penalty applicable to an employer as a result of delinquency in the 
payment of contributions as provided in Subsection (10). 
(5) Except as provided in Subsection (10), each new employer shall pay a 
contribution rate based on the average benefit cost rate experienced by 
employers of the major industry as defined by department rule to which the 
new employer belongs, the basic contribution rate to be determined as follows: 
(a) Except as provided in Subsection (5)(b), on or before January 1 of 
each year, the basic contribution rate to be used in computing the 
employer's overall contribution rate is the benefit cost rate which is the 
greater of: 
(i) the amount calculated by dividing the total benefit costs charged 
back to both active and inactive employers of the same major industry 
for the last two fiscal years by the total taxable wages paid by those 
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employers that were paid during the same time period, computed to 
four decimal places, disregarding the remaining fraction, if any; or 
(ii) 1%. 
(b) If the major industrial classification assigned to a new employer is 
an industry for which a benefit cost rate does not exist because the 
industry has not operated in the state or has not been covered under this 
chapter, the employer's basic contribution rate shall be 5.4%. This basic 
contribution rate is used in computing the employer's overall contribution 
rate. 
(6) (a) A reopening employer's basic contribution rate is the average overall 
contribution rate for all employers in the state, but not less than 1%, until 
such time as the reopening employer becomes a qualified employer as 
defined in Section 35A-4-301. 
(b) The average overall contribution rate for all employers in the state 
shall be defined by rule. 
(c) The reopening employer is an employer that is not substantially 
related to or affiliated with the predecessor employer and that acquires, 
for the purpose of reopening, substantially all the assets of a business or 
operating component of a business that has been closed or substantially 
closed for 90 days or more of its normal operating period immediately prior 
to the acquisition. 
(d) A business or operating component of a business has been substan-
tially closed if: 
(i) its normal production has been stopped; 
(ii) a majority of its workers have been laid off; and 
(iii) the services of remaining employees are devoted to the protec-
tion and disposition of assets and inventory or administrative duties. 
(7) Notwithstanding any other provision of this chapter, and except as 
provided in Subsection (8), if an employing unit that moves into this state is 
declared to be a qualified employer because it has sufficient payroll and benefit 
cost experience under another state, a rate shall be computed on the same 
basis as a rate is computed for all other employers subject to this chapter if 
that unit furnishes adequate records on which to compute the rate. 
(8) An employer who begins to operate in this state after having operated in 
another state shall be assigned the maximum overall contribution rate until 
the employer acquires sufficient experience in this state to be considered a 
"qualified employer" if the employer is: 
(a) regularly engaged as a contractor in the construction, improvement, 
or repair of buildings, roads, or other structures on lands; 
(b) generally regarded as being a construction contractor or a subcon-
tractor specialized in some aspect of construction; or 
(c) required to have a contractor's license or similar qualification under 
Title 58, Chapter 55, Utah Construction Trades Licensing Act, or the 
equivalent in laws of another state. 
(9) (a) If an employer, other than a reopening employer, acquires the 
business or all or substantially all the assets of another employer and the 
other employer had discontinued operations upon the acquisition: 
(i) for purposes of determining and establishing the acquiring 
party's qualifications for an experience rating classification, the 
payrolls of both employers during the qualifying period shall be jointly 
considered in determining the period of liability with respect to: 
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(A) the filing of contribution reports; 
(B) the payment of contributions; -and 
(C) after January 1, 1985, the benefit costs of both employers; 
and 
(ii) the transferring employer shall be divested of the transferring 
employer's payroll experience. 
(b) Aiiy employing unit or prospective employing unit that acquires the 
payroll experience of an employer shall, for all purposes of this chapter, be 
an employer as of the date of acquisition. 
(c) Notwithstanding Section 35A-4-310, when a transferring employer, 
as provided in Subsection (9) (a), is divested of the employer's payroll 
experience by transferring all of the employer's business to another and by 
ceasing operations as of the date of the transfer, the transferring employer 
shall cease to be an employer, as defined by this chapter, as of the date of 
transfer. 
(10) (a) A rate of less than 8% shall be effective January 1 of any contribu-
tion year on or after January 1, 1985, but before January 1, 1988, and a 
rate of less than the maximum overall contribution rate on or after 
January 1,1988, only with respect to new employers and to those qualified 
employers who, except for amounts due under division determinations 
that have not become final, paid all contributions prescribed by the 
division with respect to the four consecutive calendar quarters in the fiscal 
year immediately preceding the computation date on or after January 1, 
1985. 
(b) Notwithstanding Subsections (1), (5), (6), (7), and (9), on or after 
January 1, 1988, any employer who fails to pay all contributions pre-
scribed by the division with respect to the four consecutive calendar 
quarters in the fiscal year immediately preceding the computation date, 
except for amounts due under determinations that have not become final, 
shall pay a contribution rate equal to the overall contribution rate 
determined under the experience rating provisions of this chapter, plus a 
surcharge of 1% of wages. 
(c) Any employer who pays all required contributions shall, for the 
current contribution year, be assigned a rate based upon the employer's 
own experience as provided under the experience rating provisions of this 
chapter effective the first day of the calendar quarter in which the 
payment was made. 
(d) Delinquency in filing contribution reports shall not be the basis for 
denial of a rate less than the maximum contribution rate. 
History: C. 1953, 35-4-7.2, enacted by L. 
1991, ch. 174, § 6; 1994, ch. 166, § 3; renum-
bered by L. 1994, ch. 169, § 19; C. 1953, 
35-4-303; renumbered by L. 1996, ch. 240, 
§ 223; 1997, ch. 148, § 3. 
Amendment Notes. — The 1994 amend-
ment by ch. 166, effective July 1, 1994, desig-
nated the first sentence of Subsection (4) as 
Subsection (4)(a) and added "Until January 1, 
1995" at the beginning of the subsection; added 
Subsection (4Kb); designated the former second 
sentence of Subsection (4) as Subsection (4)(c); 
and made related stylistic changes. 
The 1994 amendment by ch. 169, effective 
October 2, 1994, renumbered this section, 
which formerly appeared as § 35-4-7.2, and 
made related reference and other stylistic 
changes. 
The 1996 amendment, effective July 1,1997, 
renumbered this section, which formerly ap-
peared as § 35-4-303, and substituted "35A-4-
307" for "35-4-307" in Subsection (2)(a), "depart-
ment" for "commission" in Subsection (5), "35A-
4-301" for "35-4-301" in Subsection (6)(a), "35A-
4-310" for "35-4-310" in Subsection (9)(c), and 
"division" for "commission" in Subsections 
(lOXa) and (10)(b). 
The 1997 amendment, effective July 1,1997, 
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with retrospective operation to January 1, 
1997, rewrote the section. 
NOTES TO DECISIONS 
ANALYSIS 
Acquiring assets of previous employer. 
Experience ratings. 
Acquiring assets of previous employer. 
The word "acquires" in former § 35-4-
7(cXD(C) (see now Subsection (9) of this sec-
tion) was broad enough to encompass acquisi-
tion through lease. Theurer v. Board of Review, 
725 P.2d 1338 (Utah 1986); True-Flo Mechani-
cal Sys. v. Board of Review, 743 P.2d 1161 (Utah 
1987). 
The commission has some leeway in deter-
mining whether a succeeding employer has 
acquired "substantially all" the assets of the 
preceding employer and could therefore con-
clude that 75% of the assets was not "substan-
tially alT of the assets. (Decision under former 
§ 35-4-7.) Theurer v. Board of Review, 725 P.2d 
1338 (Utah 1986). 
An order of the commission, holding that a 
dentist had acquired all or substantially all the 
assets of another dentist and that the wage and 
benefit cost experience of both dentists must be 
considered jointly for purposes of determining 
the successor's unemployment compensation 
payments, was reversed, where the commis-
sion's basic finding that the successor acquired 
approximately 75% of the practice "by either 
purchase or lease agreement" precluded succes-
sor liability under former § 35-4-7(cXD(C) (see 
now Subsection (9) of this section) as a matter 
of law. Theurer v. Board of Review, 725 P.2d 
1338 (Utah 1986). 
Experience ratings. 
Corporations formed for the purpose of ac-
quiring assets of separate and independent 
ventures formerly operated by partnership as 
single employing unit did not acquire "all or 
substantially all" the assets of partnership 
within the meaning of former § 35-4-7(c)(l)(C); 
therefore, corporations were not entitled to use 
experience rating that partnership had earned. 
Canada Dry Bottling Co. v. Board of Review, 
118 Utah 619, 223 P.2d 586, 22 AX.R.2d 664 
(1950). 
35A-4-304. Rate computations prior to January 1, 1964. 
Nothing in this chapter shall be so construed as to change rate computations 
for the contribution years prior to January 1, 1964. 
History: C. 1943, 42-2a-26, enacted by L. 
1951, ch. 50, § 1 ; L 1955, ch. 60, § 1; 1959, 
ch.57,§ l;1963,ch.52,§ 1; C. 1953,35-4-26; 
renumbered by L. 1994, ch. 169, § 20; C. 
1953, 35-4-304; renumbered by L. 1996, ch. 
240, § 224. 
Amendment Notes. — The 1994 amend-
ment, effective October 2, 1994, renumbered 
this section, which formerly appeared as § 35-
4-26, and substituted "chapter" for "act.* 
The 1996 amendment, effective July 1,1997, 
renumbered this section, which formerly ap-
peared as § 35-4-304. 
35A-4-305. Collection of contributions — Unpaid contri-
butions to bear interest. 
(1) (a) Contributions unpaid on the date on which they are due and payable, 
as prescribed by the division, shall bear interest at the rate of 1% per 
month from and after that date until payment plus accrued interest is 
received by the division. 
(b) (i) Contribution reports not made and filed by the date on which 
they are due as prescribed by the division shall be subject to a penalty 
to be assessed and collected in the same manner as contributions due 
under this section equal to 5% of the contribution due if the failure to 
file on time was not more than 15 days, with an additional 5% for each 
additional 15 days or fraction thereof during which the failure 
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[RS62]E224. ^Industrial Cuimiiif^iuii. Employment Security/.Tub Servile] Workforce Services. 
Workforce Information and Payment Services, 
[S562]K224-202. Employing Units. 
[RS62JE224-202-101. General Definition. 
The objective of this rule is to define when a legal entity is the employing unit and define wages specific 
to the employing unit. When the legal status of an employing unit is in question, the Department may use 
various sources to determine the status of the employing unit based upon Section [95]25A-4-313. These sources 
may include, but are not limited to income tax returns, financial and business records, regulatory licenses, legal 
documents, and information from the parties involved. 
(1) Proprietorship. 
A business which is owned by a person who has either the legal right and exclusive title, or dominion, or 
the ownership of that business is a proprietorship. The individual proprietor is the employing unit. The 
proprietor's services and the services of the proprietor's spouse, minor children under age 21, and parents are 
exempt from coverage and they are not entitled to receive unemployment benefits based upon proprietorship 
compensation (see also rule on wages 35-4-208). 
(2) Partnership. 
The partners are the employing unit. The partners' services are exempt from unemployment coverage 
and they are not entitled to receive unemployment benefits based upon partnership compensation. If the 
partnership changes because partners are added or one or more of the partners leaves the partnership, that legal 
entity ceases to exist at the point the change occurs, and any remaining entity becomes a different employing 
unit. (For rule on limited partnerships, see [35]25A-4-208(l 1). For rule on family employment, see [35J25A-4-
205(l)(h).) 
(3) Corporation. 
The corporation is the employing unit. Corporations must be registered with the Utah Division of 
Corporations or similar agency in another state. In the absence of such registration or a dissolution, the 
[uuumiissinn]department will determine the employing unit based upon the best available information. A 
change of ownership occurs when substantially all of the corporate assets are sold or transferred. The sale, 
transfer, or exchange of corporate stock is not a change of ownership. All individuals employed by the 
corporation, including officers, are employees. Compensation to officers who perform services necessary to the 
corporation is deemed to be wages. Payments to corporate employees such as dividends, loans and expenses in 
lieu of compensation for services may be reclassified as wages by the [miiiimssiuii.]department. 
Reclassification will be based upon the extent and significance of the work performed and the documentation 
supporting such payments. This applies to all corporations regardless of income tax reporting status. The 
following payments to officers are generally not wages: 
(a) directors fees which are uniform and reasonable; 
(b) reimbursement for expenses which are reasonable and/or documented by receipts; 
(c) loans supported by notes and reasonable repayment schedules. Non-interest bearing notes which are 
payable upon demand, no payment schedule, are considered wages if the officer is performing necessary 
services for the corporation; 
(d) documented returns of investment where the officer has loaned or invested money in the 
corporation. 
(4) Limited Liability Company (LLC). 
A LLC is the employing unit if it is registered and in good standing with the Utah Department of 
Commerce. The [i:uiiuiiissinn]department will consider a LLC that is not registered or in a canceled status to be 
a proprietorship or partnership, based upon the best information available. 
(a) Members of a LLC are not employees of the LLC and their remuneration is exempt from coverage 
provided both of the following criteria are met: 
(i) the Limited Liability Company is registered and in good standing with the Department of Commerce 
as a LLC and, 
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(ii) the member has a bona fide ownership interest in the LLC and is listed in the articles of organization 
or the operating agreement. 
(b) The [miimiissiuiildepartment may look beyond the articles of organization or the operating 
agreement to the actual working relationship to determine the employment status of individuals in the LLC. 
(c) A nonmember manager is an employee of the LLC. 
(d) Legal actions, subpoenas, and court orders will be issued to the ownership of record. 
(e) Assessments and liens will be issued in the name of the LLC, and not against the ownership of 
record. 
(5) Trust. 
The trust is the employing unit. A trust instrument or document must exist in order for the entity to be 
recognized. In the absence of such document, the rcummissiuii]department will determine the employing unit 
based upon the best available information. A trustee is generally not an employee of the trust unless there is 
sufficient evidence to demonstrate that the trustee does not control the trust with respect to fiduciary and 
management responsibilities. A trustee controlled and directed by another party is an employee of the trust. A 
bankruptcy trustee is not an employee of the bankrupt entity. The trustee is an independent contractor selected 
by the creditors and approved by the court. Corporate trustees are employees of the corporation. Their 
compensation, as that of corporate officers, is subject to unemployment contributions. 
(6) Association. 
An association is a collection or organization of persons or other legal entities who have joine i together 
for a certain common objective. 
(7) Joint Venture. 
A joint venture is a one-time grouping of two or more persons or corporations in a business undertaking. 
Unlike a partnership, a joint venture does not entail a continuing relationship among the parties. The exempt or 
employment status of proprietors, partners or corporate officers is not lost in the formation of the joint venture. 
Services of proprietors or partners are exempt. The services of a corporation's officers are subject. 
(8) Estate. 
An estate established to manage the business activities of a deceased proprietor or partner is the 
employing unit. The services of the executor or administrator of the estate are not subject to unemployment 
contributions. 
(9) Temporary Help Company. 
(a)(i) A temporary help company is the employing unit for those workers placed with a client company 
to fill assignments with a finite ending date in special, unusual, seasonal, or temporary skill shortage situations. 
(ii) A company that provides all or substantially all of the regular, full-time workers of a client 
company, with no restrictions or limitation on the duration of employment, is not the employing unit for those 
workers and, therefore, the client company may be considered the employing unit subject to all of the provisions 
of the Employment Security Act as an employer, unless the company is licensed pursuant to the Employee 
Leasing Company Licensing Act, Section 58-59-101 et seq. 
(b) If the temporary help company implements an action taken by the client to remove a worker from 
employment, the temporary help company is responsible for that action, whether or not the action is authorized 
by a written contract, unless the worker continues to be paid by the temporary help company; 
(c) Rule [R562]R224-202-103, paragraphs 5(d), Exempt Employment, and 5(e), Benefit Charges, 
pertaining to employee leasing companies also apply to temporary help companies. 
(10) Common Paymaster. 
(a) A common paymaster situation exists when two or more related corporations concurrently employ 
the same individual and one of the corporations compensates the individual for the concurrent employment. 
Internal Revenue Service rules and determinations related to a common paymaster situation are not controlling 
but serve as guidelines in the rcuimiiisskm'sldepartment's determination as to which entity is the employing unit. 
(b) The [mniiuissiuii]department will recognize a common paymaster if the closely related corporations 
satisfy all of the following criteria: 
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(ii) there must be at least 50 percent common ownership of stock or interest, or there must be at least 50 
percent common officers in the related companies, or 30 percent of the employees work for all of the related 
companies; 
(iii) the reporting for any calendar year must be consistent with FUTA annual 940 reporting; and 
(iv) the employee(s) must be performing concurrent service for some or all of the related companies. 
(c) Employers who wish to report under a common paymaster will need to petition the 
rcuimiiissiuii]department in writing for authorization. That authorization will stipulate to the requirements for 
reporting under a common paymaster, indicating that if at any time, the above criteria are not met, the 
rcuimiiissiun's]department authorization is void. 
(d) Employers who have not received rcuwiiiissioirjdepartment authorization to report as a common 
paymaster and are reporting as such, may be granted such status for past and future application if the four 
criteria noted above are satisfied. 
(11) Payrolling. 
(a) Payrolling is defined as the practice of an employing unit paying wages to the employees of another 
employer or reporting those wages on its payroll tax reports. Generally an employee is reportable by the 
employer: 
(i) who has the right to hire and fire the employee; 
(ii) who has the responsibility to control and direct the employee; 
(iii) for whom the employee performs the service. 
(b) For unemployment contributions purposes, payrolling is not allowed. Exceptions to this provision 
are noted in the rules pertaining to leasing and temporary service companies and common paymasters. 
[R562]B224-202-102. Constructive Knowledge of Work Performed. 
(1) General Definition. 
The purpose of Subsection [35]35A-4-202( 1 )(d) is to establish who is liable for the employment of an 
individual hired to assist in performing the work of an employee. In a situation where an individual is employed 
to perform or assist in performing the work of an employee, the individual is deemed to be employed by the 
employer provided the employer had actual or constructive knowledge of the work performed by the individual. 
This is the case even when the individual who is hired to assist the employee is hired or paid by that employee. 
(2) Constructive Knowledge. 
An employer is deemed to have constructive knowledge if he should have reasonably known or expected 
that his employee would engage another individual to assist in performing the work. 
(3) Examples of Actual or Constructive Knowledge. 
(a) The employer who operates a trucking business, employs A to drive a truck to a certain location, 
unload the truck and return. A hires B to help unload the truck. The following examples show whether the 
employer is considered to have actual or constructive knowledge of the work performed by B. 
(i) If the employer knows that B is helping A, the employer has actual knowledge of the work performed 
by B and therefore, B is considered to be employed by the employer. 
(ii) If the employer does not know about B but knows that the unloading A is engaged to perform 
requires more than one person, the employer has constructive knowledge of the work performed by B and 
therefore, B is considered to be employed by the employer. 
(iii) The employer tells A to do the work himself, however, A still hires B and the employer finds out 
but takes no action to prevent B from helping A in the future. In this case the employer has actual knowledge of 
the work performed by B and therefore, B is considered to be employed by the employer both for past and future 
work performed. However, if the employer takes action to prevent A from hiring help in the future, then B 
would not be considered to be employed by the employer even for the work already performed. 
(iv) The employer tells A that he may do the work himself or hire someone to help him. A hires B but 
the employer is not told and does not know about B. The employer is considered to have constructive 
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(3) A qualified employer who has been assigned the 1 percent surcharge in addition to his overall 
contribution rate because of delinquent contributions for the applicable fiscal year shall be reassigned a rate 
based upon his own experience, as provided under the experience rating provisions of the Act, effective the first 
day of the quarter in which full payment of contributions due is made. Example: If the employer in the 
example given in the paragraph above paid the contributions due for the second quarter of 1988 during June 
1989, he would be reassigned a rate, effective April 1, 1989, based on his own experience. His experience 
would include taxable wages reported on the late second quarter report. The Department will reassign a rate 
effective January 1st of the year if the Department determines that the party liable for the delinquent 
contributions was not properly notified of the liability. 
(4) Delinqueilt Reports - Effect on Rate. 
A delinquent report is one that is not properly filed when due. The Department will notify the employer 
that the failure to file the delinquent report by the time the contribution rates are computed may be treated as if a 
report had been filed showing no payroll for that quarter. This will usually result in a higher contribution rate. 
A delinquent report that still has not been filed by the end of the calendar year will not result in adding the one 
percent surcharge to an employer's overall contribution rate as a penalty. Other penalties and interest assessed 
due to delinquent reports are discussed in Section [35J25A-4-305 of the Act. 
[R562]K224-303-106. Successorship and Its Effect on Contribution Rates. 
(1) Definitions. 
(a) "Successor" is the employing unit which acquires the business or acquires substantially all of the: 
assets of a business. 
(b) "Predecessor" is the employing unit which last operated the business. 
(c) "Acquired" means to come in possession of, obtain control of, or obtain the right to use the assets of 
a business by any legal means including a gift, lease, repossession or purchase. For purposes of succession, a 
purchase through bankruptcy court proceedings where assets are being liquidated, is NOT considered an 
acquisition, if the court places restrictions on transfer of liabilities to the purchaser. It is not necessary to 
purchase the assets in order to have acquired the right to their use, nor is it necessary for the predecessor to have 
actually owned the assets for the successor to have acquired them. The right to the use of the asset is the 
determining factor. 
(d) "Assets" are commonly defined to include any property, tangible or intangible, which has value. 
Therefore, acquiring use of assets is defined to mean that the successor obtains the physical assets, for example; 
cash, inventories, equipment, or buildings. Use of assets may also include the acquisition of the name of the 
business, customers, accounts receivable, patent rights, goodwill, employees, an agreement by the predecessor 
not to compete. 
(e) "Business" is an employing unit which pursues an activity or enterprise for gain, benefit, advantage 
or livelihood. 
(f) "Substantially all" means acquisition of 90 percent or more of all of the predecessor's assets. 
(g) "Discontinued operations" means that immediately at the point of acquisition, the preceding 
employer has no continuing business activity, for example, no concurrently operating business at another 
location. Liquidation of accounts receivable or "wind-down payroll" is not considered to be a continued 
business activity. In determining whether an employer is a successor, the phrases "substantially all" and 
"discontinued operations" are applied conjunctively. If less than 90 percent of all the assets are acquired, then 
there is no successorship and the "discontinued operations" test need not be applied. 
(h) "Like part or character" will be defined by using all four digits from the most current Standard 
Industrial Code (SIC) Manual, published by the Executive Office of the President, Office of Management and 
Budget. There is no succession unless it is determined that a like part or character of the business acquired is 
retained. For example: A new owner acquires a business or substantially all of its assets. The business 
formerly operated as an automotive service station and the predecessor employer has ceased to operate. If the 
new owner opens as an automotive repair shop and not a service station, there is no successorship. 
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(2) If the acquired business was closed for 30 or more consecutive calendar days during its normal 
operating period immediately prior to the acquisition, there is no successorship. 
(3) Succession. 
In the case of succession, effective on the first day of the year following the year in which the business is 
acquired, a successor will pay a contribution rate newly computed on the basis of the combined experience of 
the predecessor and the successor unless the date of acquisition is January 1, in which case the new rate tajces 
effect immediately. The successor's rate during the year of acquisition will be as follows: 
(a) Successor Was a Qualified Employer. 
If the successor was a "qualified employer" immediately prior to the time of the acquisition, it shall 
continue to pay the rate assigned prior to the acquisition. 
(b) Successor Was Not a Qualified Employer. 
If the successor was an employer but not a "qualified employer" immediately prior to the time of the 
acquisition and acquires one or more businesses simultaneously, it shall pay a rate newly computed based on the 
combined experience of the predecessor(s) and the successor. This rate shall be effective on the first day of the 
next calendar quarter. The successor pays its previously assigned rate for the balance of the quarter in which the 
acquisition occurs unless the acquisition occurs on the first day of that quarter, in which case the newly 
computed rate takes effect on that day. 
(c) Successor Was Not an Employer. 
If the successor was not an employer immediately prior to the time of the acquisition it shall pay the 
predecessor's rate for the current calendar year. If the successor simultaneously acquires two or more businesses 
it shall pay a rate newly computed based on the combined experience of the predecessors. This newly computed 
rate shall be effective on the day of acquisition. 
(4) Effect of Contributions Owed by the Predecessor on the Successor's Rate. 
A successor will be assigned a 1 percent surcharge in addition to his overall contribution rate if there are 
unpaid contributions owed by the predecessor in the prior fiscal year. The one percent surcharge applies in the 
years that the successor's rate is affected by the predecessor's payroll and benefit costs. 
(5) Successorship Determination and Burden of Proof. 
The Department will determine whether the predecessor's payroll and benefit costs will be transferred to 
the successor. Either the predecessor or successor may appeal the determination within 10 days of the date the 
determination is issued. Once the determination has been made, the burden of proof is on the predecessor or the 
successor to show that the determination was made in error. 
[R5<S2]£2M-303-107. Fiscal Year. 
Fiscal year shall be defined as in Section [35]25A-4-301(6), to mean the year beginning with the 1st day 
of July of one year and ending the 30th day of June of the next year. 
[RSti2]£2M-303-108. Notice to Employers and Time Limitation for Protests. 
All base period employers and all employers for which a claimant worked after the base period but prior 
to when the claim is filed, shall be notified prior to the payment of benefits that a claim has been filed. 
(a) All employers who receive this notice may protest payment of benefits to former employees and all 
contributing employers may request relief of charges. 
(i) All protests and requests must be made in writing to the Department within ten days after the notice is 
issued and must state in detail the circumstances which are alleged by the employer to justify a denial of benefits 
to the claimant, or relief of charges to the employer. 
(ii) If the employees request for relief of charges would justify the relief requested but the employer fails 
to provide separation information within the time limits of the request or to make a timely protest against the 
payment of benefits, the employer's request to be relieved of those charges will be adjudicated pursuant to 
[R562]R224-303-110. 
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BOARD OF REVIEW TRC/KAM/ERT/mld 
The Industrial Commission of Utah 
Unemployment Compensation Appeals 
DUMAC, INC. 
Emp.No. 2-194660-0 : 
Case No. 97-A-1052-T 
DECISION 
CaseNo.97-BR-164-T 
DEPARTMENT OF EMPLOYMENT 
SECURITY : 
Employer Dumac, Inc. appeals the decision of the Administrative Law Judge in the 
above-entitled matter, which held the employer is not a successor for experience rating for any 
purposes, pursuant to §35-4-303(9) of the Utah Employment Security Act. 
The Board of Review has authority to review the ALJs decision pursuant to §35-4-
508(4) and (5) of the Utah Employment Security Act and the Unemployment Insurance Rules 
pertaining thereto. 
After careful consideration of the record in this matter, the Board of Review finds the 
decision of the Administrative Law Judge to be a correct application of the provisions of the Utah 
Employment Security Act, supported by competent evidence, and therefore affirms the decision. 
In so holding, the Board of Review adopts the findings of fact and conclusions of law of the 
Administrative Law Judge. 
On appeal to the Board of Review, Dumac, Inc. argues as follows: 
The decision handed down by Mr. Major is looking at the 
Employment Security Act in a very strict and narrow sense. Our 
attorney feels that in reality DuMac LLC is a successor to DuMac 
Inc., and not a new employer. This is based on the fact that DuMac 
Inc. no longer is in the business of printing and direct mail 
advertising, but is now only a consulting business giving management 
and operational advice to DuMac LLC. DuMac LLC is the 
operational entity of the business and all of the former employees and 
management of DuMac Inc., with the exception of John Durham, are 
employed and controlled by DuMac LLC. Therefore, those same 
employees who earned the experience rating over many, many years 
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DUMAC, INC. - 2 - Case No. 97-A-1052-T 
Emp. No. 2-194660-0 Case No. 97-BR-164-T 
should be allowed to maintain that rating and not be treated as a new 
employer. 
A determination of whether an employing entity is entitled to successorship status 
is governed by Utah Code Annotated, Section 35-4-303(9)(a). This section provides as follows: 
If an employer, other than a reopening employer, has acquired the 
business or all or substantially all the assets of another employer and 
the other employer had discontinued operations upon the 
acquisition, the period of liability with respect to the filing of 
contribution reports, the payment of contributions, after January 1, 
1985, the benefits costs of both employers, and the payrolls of both 
employers during the qualifying period shall be jointly considered for 
the purpose of determining and establishing the acquiring party's 
qualifications for an experience rating classification. The transferring 
employer shall be divested of his payroll experience. [Emphasis 
added.] 
In its appeal to the Board, DuMac, Inc. has argued that DuMac LLC is entitled to the 
experience rating of DuMac, Inc. since DuMac LLC is composed of the assets and same employees 
"who earned the experience rating over many, many years." In response to this argument, the Board 
of Review notes that Section 35-4-303(9)(a) does not direct the Board to look at which employer 
"earned" the experience rating. Rather the Board is directed to examine two factors: 1) whether the 
new employer acquired all or substantially all of the other employer's assets and 2) whether the other 
employer discontinued operations. There is no question in this case that DuMac LLC acquired all 
or substantially all of DuMac, Inc.'s assets. At issue is the meaning placed upon the words "and the 
other employer had discontinued operations upon acquisition". 
The Department's Administrative Rule R562-303-106 defines the word "discontinue 
operations" in the following manner: 
(g) "Discontinued operations" means that immediately at the point of 
acquisition, the preceding employer has no continuing business 
activity, for example, no concurrently operating business at another 
location. Liquidation of accounts receivable or "wind-down payroll" 
is not considered to be a continued business activity. [Emphasis 
added.] 
In order for DuMac LLC to acquire successorship status, it would have to show that 
DuMac, Inc. had no continuing business activity. However, during the hearing when asked by the 
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Emp. No. 2-194660-0 Case No. 97-BR-164-T 
Administrative Law Judge whether DuMac, Inc. was still in business, John Durham, president of 
DuMac Inc., responded: 
It is. It's actually a management company now; a consulting 
company to DuMac, L.L.C., with myself as basically the sole 
employee. 
The Board concludes that as DuMac, Inc. continues business activity, albeit in a 
different form than before, DuMac LLC cannot acquire its successor status. The decision of the 
Administrative Law Judge is affirmed. 
Pursuant to §63-46b-13(l)(a) of the Utah Administrative Procedures Act, you may 
request reconsideration of this decision within 20 days from the date this decision is issued. Your 
request for reconsideration must be in writing and must state the specific grounds upon which relief 
is requested. The request must be filed with the Board of Review at 140 East 300 South, Salt Lake 
City, Utah, or may be mailed to the Board of Review at P.O. Box 45244, Salt Lake City, Utah 
84145-0244. A copy of the request for reconsideration must also be mailed to each party by the 
person making the request. If the Board of Review does not issue an order within 20 days after the 
filing of the request, the request for reconsideration shall be considered to be denied pursuant to §63-
46b-13(3)(b) of the Utah Administrative Procedures Act. The filing of a request for reconsideration 
is not a prerequisite for seeking judicial review of this order. If a request for reconsideration is made, 
the Board of Review will issue another decision. This decision will set forth the rights of further 
appeal to the Court of Appeals and time limitation for such an appeal. 
You may appeal this decision to the Utah Court of Appeals. Your appeal must be 
submitted in writing within 30 days of the date this decision is issued and mailed. The Court of 
Appeals is located at Midtown Plaza, 230 South 500 East, Suite 400, Salt Lake City, Utah 84102. 
The appeal must show the Board of Review of the Industrial Commission of Utah, Department of 
Employment Security and any other party to the proceeding as Respondents. To file an appeal with 
the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ of Review setting 
forth the reasons for appeal, pursuant to §35-4-508(10), Utah Employment Security Act; §63-46b-16 
of the Utah Administrative Procedures Act; and Rule 14 of the Utah Rules of Appellate Procedure, 
followed by a Docketing Statement and a Legal Brief as required by Rules 9 and 24-27, Utah Rules 
of Appellate Procedure. 
OF REVIEW 
Date Issued and Mailed: June 13, 1997 /fit^ ^<^-<f^&^^^Lw. 
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MAILING CERTIFICATE 
I hereby certify that I caused a true and correct copy 
of the foregoing DECISION to be served upon each of the following 
on this 13th day of June, 1996, by mailing the same, postage 
prepaid, United States mail to: 
DUMAC INC 
ATTN: JOHN DURHAM 
341 RIO GRANDE STREET 
SALT LAKE CITY UT 84101-1107 
lk^L>y)JA^> 
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* HE INDUSTRIAL COMMISSION C* UTAH 
DEPARTMENT OF EMPLOYMENT SECURITY 
APPEALS SECTION 
DECISION OF ADMINISTRATIVE LAW JUDGE 
DUMAC INC 
ATTN JOHN DURHAM 
3 4 1 RIO GRANDE ST 
SALT LAKE CITY UT 8 4 1 0 1 - 1 1 0 7 
Emp. N o . 2 - 1 9 4 6 6 0 - 0 
C a s e N o . 9 7 - A - 0 1 0 5 2 - T 
APPEAL FDLED: February 25,1997 
HEARING DATE: April 14,1997 
ISSUES: 35-4-303(9) 
FROM DECISION DATED: March 2,1997 
APPEARANCES: Appellant/Department 
Jurisdiction for this review is established in accordance with Section 35-4-508(2) of the Utah Employment 
Security Act and the Rules pertaining thereto. 
FINDINGS OF FACT: 
Dumac, Inc. is involved in commercial printing and direct mail advertising. Beginning January 1,1997, the 
principals of Dumac, Inc. organized Dumac LLC wherein Dumac, Inc. would be one of the limited partners 
to Dumac LLC. Dumac LLC acquired all the assets from Dumac, Inc. and all the employees except one. 
Dumac, Inc. continued to exist with one employee who served as a consultant to Dumac LLC. Dumac LLC 
obtained a new federal I.D. number, whereas Dumac, Inc. continued with the original federal I.D. number. 
Dumac LLC filed with the Department and requested that they should continue with the rate of Dumac, Inc., 
and Dumac, Inc. should be assigned a new employer rate. 
REASONING AND CONCLUSIONS OF LAW: 
With regard to a successor employer, Section 35-4-303(9) of the Utah Employment Security Act states: 
Successor Employer Rate. 
(9)(a) If an employer, other than a reopening employer, has acquired the business or 
all or substantially all the assets of another employer and the other employer had 
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2-194660-0 -2- Dumac, Inc. 
97-A-01052-T 
discontinued operations upon the acquisition, the period of liability with respect to the filing 
of contribution reports, the payment of contributions, after January 1,1985, the benefit costs 
of both employers, and the payrolls of both employers during the qualifying period shall be 
jointly considered for the purpose of determining and establishing the acquiring party's 
qualifications for an experience rating classification. The transferring employer shall be 
divested of his payroll experience. 
(9)(b) Any employing unit or prospective employing unit that acquires the payroll 
experience of an employee shall, for all purposes of this chapter, be an employer as of the 
date of acquisition. 
(9)(c) Notwithstanding Section 35-4-310, when an employer, as provided in this, 
subsection, has been divested of his payroll experience by transferring all of his business to 
another and by ceasing operations as of the date of the transfer, the transferring employer 
shall cease to be an employer, as defined by this chapter, as of the date of transfer. 
According to the citation above, in order for Dumac LLC to be considered a successor it must acquire all 
or substantially all of the assets of Dumac, Inc. and the predecessor must cease doing business. The 
evidence shows that one criteria has been met in that Dumac LLC acquired all or substantially all the assets 
of Dumac, Inc. However, at the time of the acquisition, Dumac, Inc. continued in the capacity of a 
management or consulting business to Dumac LLC. Dumac, Inc. has not ceased business, as required for 
Dumac LLC to be considered its successor. Therefore, Dumac LLC may not inherit the experience rating 
of Dumac, Inc. 
DECISION: 
The Tribunal affirms the Department's decision holding Dumac LLC is not a successor to Dumac, Inc., 
pursuant to Section 35-4-303(9) of the Utah Employment Security Act. Dumac LLC is considered to be a 
new employer and should receive the appropriate contribution rate. 
'sstro/H. 
^enneth A. Major 
Administrative Law^fudge 
DEPARTMENT OF EMPLOYMENT SECURITY 
This decision will become final unless, within thirty days from April 16,1997, further written appeal is 
made to the Board of Review (PO Box 45244, Salt Lake City, UT 84145-0244) setting forth the grounds 
upon which the appeal is made. 
KM/rs 
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I do. 
Thank you. Please state your name and your position with 
the employer. 
My name is John Durham. I am president of DuMac, 
Incorporated. 
Okay and what is your position with Dumac, L.L.C. 
Dumac, Incorporated, is one of the member owners of Dumac, 
L.L.C. My position with Dumac, Inc., is that of a 
consultant to Dumac, L.L.C. 
Okay, and who are the partners in the L.L.C? 
The other members are a family . . . limited family 
partnership by the name of Uni-D, U-n-i-dash-D, Limited 
Partnership, and Kam Corp. . . K-a-m Corporation. 
Okay, and when was Dumac, L.L.C. formed? 
In December . . . papers were drawn up in December of '96 
and filed prior to the filing deadline for 1997. So we 
became operational actually January of '97. 
And what was the reason why Dumac, L.L.C. was created? 
Dumac, L.L.C. was created at the urging of our tax 
attorney, for some tax planning strategies. 
Okay, do you want to explain? 
Pardon? 
Would you explain why? 
Why? Basically the members of Dumac, L.L.C, are owned by 
myself and my family and we're creating the L.L.C. to take 
over all the day-to-day operations that were previously 
done by Dumac, Inc. In doing so, all of our employees were 
transferred over to Dumac, L.L.C; the assets of Dumac, 
Inc., were leased to Dumac, L.L.C, and all of the 
functions formerly done, that is printing and direct mail 
advertising, are now being done by Dumac, L.L.C with all 
of our former employees in place. 
Okay, so from what you're saying, Dumac, Inc., retained the 
assets. 
Yes. We felt like at this time we couldn't outright sell 
the assets because of some tax implications that they would 
trigger so we're on a yearly lease for those assets to 
Dumac, L.L.C 
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Alr igh t , and how much i s the lease? 
Pardon? 
How much is the lease? 
It's 7% of the total assets . . . the book value of the 
assets per year. 
And what is the term of the lease? 
One year. That would be March 1, of '97 to March 1, '98. 
Is it renewable very year then . . . 
It is. Our intention at some point down the road . . . 
within one or two years . . . was to sell those assets to 
Dumac, L.L.C., so they will become the owner. 
Okay, and did you lease all the assets from Dumac? Are all 
assets . . . 
All assets from Dumac, Inc., were leased to Dumac, L.L.C. 
• . . everything. 
Okay. Is there any assets that Dumac, Inc., uses that the 
L.L.C. does not? 
No. 
Okay. 
It all consists of printing equipment, mailing equipment, 
furniture, fixtures, inventory. 
Did you purchase the inventory from Dumac? 
We did. And we also purchased three other outstanding 
liabilities from Dumac, Inc. 
Okay. And Dumac, Inc., is still in business, is this 
correct? 
It is. It's actually a management company now; a 
consulting company to Dumac, L.L.C, with myself as 
basically the sole employee. 
So your wage is reported through Dumac, Inc.? 
Right. 
Okay. And why do you believe Dumac, L.L.C, should be 
considered as a successor, then, to Dumac? 
4 
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Durham: Well, we worked really hard to have a good track record 
with our employees and not have a lot of unemployment and 
ups and downs. And since everybody that worked for that 
company, Dumac, Inc., has been transferred over to Dumac, 
L.L.C., we feel like it's the self-same company that's 
operated and should be entitled to the earned unemployment 
rate that was earned by all those employees and management 
. . . other management. 
Judge: Okay. My understanding of the law . . . in order to have 
a successorship, one of the criteria require that the 
predecessor cease business. How do you get around that in 
order to have a successorship? 
Durham: Well, we ceased business . . . we've ceased doing business 
as what we were prior, which is direct mail 
company. We are . . . Dumac, Inc., is operating no 
equipment; it is billing no work. The only income to 
Dumac, Inc., are consulting fees from Dumac, L.L.C. As of 
March 1, we ceased to send out any invoices from Dumac, 
Inc.; ceased to do any work; all existing work, as of March 
1, was finished and completed by Dumac, L.L.C, and we paid 
them for doing that. (Voice I can't make out) Basically we 
had ceased operations as what we were when we earned that 
unemployment rate. 
Judge: Alright, anything else you'd like to state? 
Durham: No, in talking with our tax attorney, when this decision 
was made, he said try and stress the fact that basically 
all the employees, all the other management of the company, 
is still in place. As we said, we are doing no physical 
operations as what we were prior and that's why we feel 
like the successor company, Dumac, L.L.C, should have the 
earned rate, which was earned by Dumac, Inc., prior to that 
through 30 or 40 years of operations. 
Judge:- Okay, do you have a separate Federal I.D. number for the 
L.L.C? 
Durham: We do. Do you need that? 
Judge: No. I just wondered if you did. 
Durham: Yes. 
Judge: Okay, Mr. Harwood, do you have any questions you'd like to 
ask? 
Harwood: Just the one. There seems to be a conflict on the 
information here on the form. One, you indicate that 
Dumac, L.L.C, did not acquire the organization, trade or 
business of another operator . . . under number 14. 
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Okay. Okay, a n y t h i n g e l s e ? 
No. 
Okay, Mr. Durham, do you have any questions you'd like to 
ask Mr. Harwood? 
Just in the fact that Dumac, Inc., is a member . 
member-owner of the L.L.C., it only controls 30% of the 
Dumac, L.L.C., . . . so in all reality and legality, we do 
not have control over the company itself. We've been . . 
. I've been strictly hired . . . my son is taking over the 
company . . . my position is going to be that of an advisor 
and consultant and basically not a day-to-day manager of 
the company. So, we are related to Dumac, L.L.C., to the 
extent of 30% but not to the extent of being able to 
control it. 
Okay? Do you have any questions for Mr. Harwood? 
No. I don't believe so. Just that fact that . . . 
Alright, any further rebuttal? 
No. 
Okay, does either party have any closing statements in the 
form or a summary or position they wish to give? 
I don't. I pretty well gave mine before, so . . . 
Alright, I'll take the information that's been provided in 
the testimony, along with the information contained in the 
documents. From that I will issue a decision. The 
decision will be in writing. That decision will be sent to 
both parties. With that, the hearing's closed. Thank you. 
End of Transcription 
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